INTRODUCTION
The relationship between law and religion in contemporary civil society has been a topic of increasing social interest and importance in Canada in the past many years. We have seen the practices and commitments of religious groups and individuals become highly salient on many issues of public policy, including the nature of the institution of marriage, the content of public education, and the uses of public space, to name just a few. As the vehicle for this discussion, I want to ask a straightforward question: When we listen to our public discourse, what is the story that we hear about the relationship between law and religion? How does this topic tend to be spoken about in law and politics -what is our idiom around this issue -and does this story serve us well? Though straightforward, this question has gone all but unanswered in our political and academic discussions. We take for granted our approach to speaking about -and, therefore, our way of thinking about -the relationship between law and religion. In my view, this is most unfortunate because this taken-for-grantedness is the source of our failure to properly understand the critically important relationship between law and religion.
So how do we normally speak about the relationship between law and religion? Think back to the newspaper articles, radio shows, and court decisions that have addressed this newly invigorated relationship in Canada. Upon reflection, what you might notice is that almost everyone -and particularly politicians and the courts -speak in a very particular and amazingly stable idiom. The story tends to go like this: when law and religion meet in contemporary society, the task is simply for the law to accommodate, tolerate, or make space for the particular religiouscultural claim among the variety of such cultural claims in this highly pluralistic Canadian society. This account holds that, in a polity in which constitutionalism and legal liberalism have become so entrenched, the primary means by which this task can be achieved is by properly defining and balancing the rights in issue.
Two features of this story deserve remark. First, note that this idiom treats law and religion as fundamentally different phenomena. Whereas religion is a culture, law sits above it, seeking to integrate religious claims among the many cultural claims that it oversees. I will later challenge this notion. Second, note that the main message of this story is a fundamentally hopeful one: that the goal of accommodation and appropriate balancing can be achieved. On this account, properly defining rights or making space for religion is not necessarily an easy task, but one that simply requires attention and effort to achieve. In this way, the story that most of us tell and hear about the relationship between law and religion places enormous faith in law's ability to resolve the cultural claims, and resulting tensions, that it encounters. Law -constitutional law in particular -will do the job if one just keeps working at it. In short, this understanding of the problem assumes the existence of a solution.
The main problem with this story -the problem that pushes me to seek a more satisfying alternative -is that it is not true to our historical or contemporary experience of the relationship between law and religion. The various tensions that we feel in Canada today are not new to the scene. They are tensions that have been sustained and pronounced over the history of this country and, indeed, of the two European nations upon which this country is partly built. Yet over all this time -this long opportunity to come to terms with the relationship and to "fine tune" the law -the issue has not abated or been resolved. New issues of public policy arise and the dilemma reappears, as exigent and seemingly intractable as before. It is not a satisfying account of the way that we see law and religion work. The story is a comforting and simple one, but one that does not ring true.
THE INFORMING VIEW OF LAW
The underlying problem with the way that we currently approach the interaction of law and religion lies in the implicit conception of law upon which this current understanding is founded. In this story, the meeting taking place is between law as something given and standing above the fray of culture, on the one hand, and a cultural claim called religion, on the other. The law is tasked with making room or space within it for the culture; law is called upon to accommodate or tolerate cultures -to adjust in a way that harmonizes the competing cultural views for which it is responsible. The unspoken understanding of law in this story is of the law as a functional adjunct to a properly working state and, essentially, a mechanism for maintaining social stability and implementing government aims. On this view, law is an instrument, albeit a 1 particularly impressive one. Law is seen as endlessly malleable and perfectly adaptive. The vision is one of the law being able to create a coherent social system. W hatever difficult cultural claims are made within a society, law can meet the challenge by adapting to properly accommodate or make space for these claims. Thus, where there is a clash of rights, let us say a clash between freedom of religion and the right to equality or freedom to associate, coherence is a tenable possibility; all turns on the law as instrument making the right fine-tuning adjustment.
It is apparent how this vision of law supports the conventional story that we tell about law and religion. Constitutional law is simply a given system of social ordering -an instrument -as opposed to religion, which is a culture. The law is not intrinsically committed to any particular goods or social ends and, as such, nothing should stand in the way of this instrument adapting to accommodate culture. The problem, to the extent that one exists, is simply one of finding the right configuration for the system so that it can make space within itself for this particular cultural commitment.
2

THE CLAIM: LAW AS CULTURE
As I have said, however, the flaw in this view is that it does not supply a satisfying account of our experience of the interaction of law and religion. Law has struggled mightily, but it has never been able to resolve its tensions with religion. Far from the law functionally tolerating or accommodating this culture within its overarching structure, law and religion have been locked in a durable tension. Why? My argument is that this descriptive failure is a product of the fact that the vision of law implicit in the conventional account of the relationship between law and Paul, 1978) at 1-2. M oore uses the follow ing description from a 1971 handbook for law students as emblematic of this folk model: "'The Law' in the broad sense of our whole legal system with its instructions, rules, procedures, remedies, etc. is society's attempt, through government, to control human behaviour and prevent anarchy, violence, oppression and injustice by providing and enforcing orderly, rational, fair and workable alternatives to the indiscriminate use of force by individuals or groups in advancing or protecting their interests and resolving their controversies. 'Law' seeks to achieve both social order and individual protection, freedom and justice" (at 2). religion is flawed: the problem is with how we think of the law. What is needed is a revision of our conception of the respective natures of law and religion. I want to suggest that, on an important axis, law and religion share a critical similarity: they are both cultures.
It would be fair to demand by now a definition of what I mean when I use the term "culture." Indeed, this is an important point of understanding. I take the term "culture" to refer to an interpretive horizon, composed of sets of symbols and categories of thought, out of which meaning can be given to experience. It is a system 3 of background understandings that inform, and the process by which we generate, our interpretations of our world. W hen, through the law, we examine our experiences and the events that take place in our world, we do so within an already-meaningful context. This meaningful and meaning-giving context is a culture. It comprises the context and process of understanding, as well as the resulting expressions. Culture is both a text and the language out of which the text is constituted.
The claim that law is a culture is not an intuitive one. I will spend some time supporting my claim of law as culture, but in the meantime, and with this definition of culture in mind, consider the implications for our topic of understanding law as culture.
If Canadian constitutional law is not simply a given mechanism for social ordering but is a worldview, a system of symbols and beliefs that supplies a framework of meaning, then what we are seeing in the interaction between law and religion is not a challenge of accommodation or systemic fine-tuning, but a meeting of meaningladen cultures. Most importantly, if this is true, then the law, as a culture, is not infinitely malleable, tolerant, and accommodating. Like all cultures, it has meanings that cannot be compromised. As in all cultures, in law there are certain nonnegotiable beliefs and structures of understanding. Thus, there is the fact of incommensurability: the reality that there are points at which law and religion cannot come together -points at which, as cultures, law and religion must differ and conflict -and, therefore, 4 points at which law and religion are not capable of being harmonized.
Consequently, the idiom must change from one appropriate to the folk model of law -"making room" and "making space" -to one appropriate to meaning-giving cultures -one of a clash of cultural systems. "Resolution" is not a realistic goal. What are in play are ways of being and understanding. So long as there are different meaning systems -different cultures -tensions will be a reality. The story that we tell about the relationship between law and religion must change.
DEFENDING LAW AS CULTURE
This kind of thesis would be unremarkable if we were talking about two phenomena more readily understood as cultures. Take, for example, Jewish and Buddhist cultures. It would not surprise you if I were to point out that people living within these two cultures are living within two very different systems of understanding their world, and two very different frameworks of meaning. Nor would it surprise you if I were to claim that though there might be many points at which Buddhism and Judaism can speak to one another, there are also points at which the systems of meaning and worldviews will irreconcilably differ.
In the larger project that forms the basis for this piece, I derive N aturally, these cultures will differ in their shape and claims. 4 The point is not that religion and law, as cultures, are the same; rather, as cultures, they make claims about the meaning of experience and w here these claim s com e into contact, we are faced w ith the possibility of incommensurability.
The reason that this thesis is more challenging in the context of thinking about law and religion is that we do not normally think of law as a system of meaning, or a set of symbols, that help to supply understanding about our worlds. My claim, however, is that law -and, for our purposes, Canadian constitutional rule of law in particularis precisely this.
I want to suggest that meaning-giving conceptions of things like space, time, authority, value, and the subject are embedded within the law. These conceptions afford meaning to the events that take place within and before the law. Canadian constitutional rule of law provides a very particular way of understanding and interpreting the meaning of experience and the significance of the events in our lives. Owing to this interpretive role and meaning-giving function, law is not an instrument brought to bear upon cultures; rather, it is itself a cultural system.
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Allow me to explain in more detail. My claim is more than just that law and religion can "believe in" or value different things, though this is certainly true. My claim is much more 6 foundational and fundam ental. Consider something as basic as conceptions of time and space. In comparative studies, there is wide acceptance of the thesis that religious cultures divide both time and space along the axis of the sacred and the profane. We view this kind of 7 conception as immediately and obviously cultural. But what of law? Surely law contains no such created symbols to divide up time and space -no particular or readily identifiable conceptions of these dimensions of human experience.
In fact, the Canadian rule of law has very particular conceptions of both time and space. Space is relevant in the law to the extent and degree that one can exercise authority over that space. Thus, whereas space in religion is divided 8 as between the sacred and the profane, the metaphor -the symbol -for law's organization of space is the notion of jurisdiction. So instead of understanding space in terms of the sacred and the profane, the law understands space in jurisdictional terms, terms that relate to international borders, the political and geographical borders within the nation-state, and even the border between private and public space. Time, too, has a particular meaning in the law. Just as time has particular dimensions of significance in religious cultures -the world is normally founded in some mythic past and bounded by an eschatological time, or a sense of purposeful eternity -so does law. By contrast, law's conception of time is far more accretative or accumulative. The idea of precedent, of the presence of all past decisions in the present and as guiding for the future, is its own conception of time. The same sort of point can be made about conceptions of authority. Whereas in religious culture, authority tends to come through institutional or textual sources grounded in some transcendental soil, a central component of law's notion of authority is the legitimate representation of the citizenry. To be sure, such representation requires reflection of current political will. What 11 law's authority also depends upon, however, is that the law reflect the essential commitments and history of the country. Similarly, just as religions 12 might have a particular concern for the subjectperhaps in the "essential" or "eternal" aspect of the person -law too has a conception of subjectivity. Under the rule of law, the individual is relevantly divided into a public and private aspect and the law is primarily concerned with 13 the human as a political actor -as citizen.
The point of all of this is to show that, like religion, law consists in a rich system of understandings and symbols that inform how the world is interpreted and what meanings are derived from experience. It is in this way that law and religion share a fundamental similarity -both are cultural systems.
AN EXAMPLE
Allow me now to offer a concrete example drawn from a forgotten corner of our public history. In this example you will see the way in which, rather than being a question of accommodation or "making space," the basic and incommensurable frameworks out of which meaning is constructed in law and religion, respectively, are the true source of the tension between the Canadian rule of law and religion.
In the fall of 1875, an election was approaching in the County of Charlevoix, Quebec. The Conservative party candidate was the Honourable Mr. Hector Louis Langevin and his Liberal opponent was Mr. Pierre-Alexis Tremblay. The Liberal party of the day took the position that there should be a sharp division between the Catholic Church and the state. Opposed to this notion and concerned with this election, the bishops of the ecclesiastical province responsible for the county circulated a pastoral letter on 22 September 1875, in which the following claim was made:
Men bent upon deceiving you, Our Dearly Beloved Brethren, incessantly repeat that religion has nothing to do with politics; that no attention should be paid to religious principles in the discussion of public affairs; that the clergy has duties to fulfill, but in the Church and the sacristy; and that in politics the people should practice moral independence! Monstrous errors, O.D.B.B., and woe to the country wherein they should take root! By excluding the clergy, they exclude the Church, and by throwing the Church aside they deprive themselves of all the salutary and immutable principles she contains, God, morals, justice, truth; and when they have destroyed everything else, nothing is left them but force to rely upon!
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Provoked to action by this dispatch, the curés of Charlevoix appealed to the political and (1987) 37:2 Journal of Legal Education 167 at 169 ("how w e are able to constitute ourselves is profoundly tied to how w e are already constituted by our ow n distinctive history. Thus there is a sense, after all, in w hich our constitution is sacred and demands our respectful acknowledgement. If we mistake who w e are, our efforts at constitutive action w ill fail"). spiritual consciences of their congregations. They reminded their parishioners "that you shall have to render to God an account of the vote you will cast this week," and warned them to "be careful never 15 to taste the fruit of the tree Catholic Liberal." 16 The Conservative candidate, Mr. Langevin, was elected in the early months of 1876. However, his opponent, Mr. Tremblay, and a group of concerned citizens commenced a legal challenge to the validity of the election based upon the influence exerted by the clergy. On 28 February 1877, the Supreme Court of Canada unanimously annulled Mr. Langevin's election to the House of Commons. Justice Ritchie found that this case was not in any way about religion. Rather, the rule of law established a clear principle with which all could agree -the freedom of elections -and the court was bound to annul this election. In reaching this conclusion, Mr. Justice Ritchie declared that "the combined effects of the bishop's pastoral and the denunciations of the clergy so permeated the county as to make it impossible for me to say that there was a free election." "The law of the land 17 is supreme," Justice Ritchie argued, "and we recognize no authority as superior or equal to it. Such ever has been and is, and I hope will ever continue to be, a principle of our Constitution."
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The law -the Constitution -would not permit this election result to stand. In effect, the election was void owing to undue spiritual influence.
One view of this late nineteenth-century case is that it merely reflects an early phase in the development of the Canadian rule of law, in which the place of religion within the legal structure had not yet been settled. The country had only been established a decade earlier, and the constitutional compromise was marked by a much more complex legal status for religion than a clear separation of church and state. From this perspective, the tensions at play in Brassard v. Langevin would simply have to await a "right accommodation" of religion into the rule of law or a perfected understanding of pluralism and secularism.
In my view, this interpretation is only sustainable if, in favour of the most general characterization of the issues, one glosses over the particular claims made by the competing positions -that of the religious, on the one hand, and the rule of law, on the other. The openness of language characteristic of this period gives us access to rhetoric that discloses a much deeper divide at play in this case. The claims at stake here go beyond questions of accommodation or secularism. With due attention to the commitments disclosed in both sets of arguments, the picture is one of a clash of foundational ways of giving meaning to experience, in this case the experience of a political election.
Consider the building-blocks that form each position. The pastoral letter and sermons admit of no ambiguity about their source of authority: legitimacy and authority flows in an unbroken chain from God, through the Pope and the Church, and is finally vested in the pastor. This authority is transcendental and, therefore, claimed to be supreme to any earthly institution. A clear concept of time is also at play in the sermons and letter: first, in that the Church's authority is timelessly old and, second, in that the implications of this 19 event ripple into the afterlife (and, indeed, into eternity). There is also a conception of the 20 subject implicit in all of the religious rhetoric: the election is significant to the extent that it impacts upon the eternal soul of the voter, which is the aspect of the self at play in this drama. Furthermore, the pastoral letter and sermons assert the utter indivisibility of the religious and political self and, with it, the public and private aspects of subjectivity. Even notions of space are engendered by this debate, with the binding-ness of God's authority existing quite apart from any territorial conception; rather, the only "jurisdictions" engaged here are the profane -this world -and the sacred -the transcendent world invoked through myths and appeals to the afterlife.
The legal response discloses equally defined and influential positions on each of these topics. In
Ibid. at 164.
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Ibid. at 229-30. 17 Ibid. at 221. contrast to the transcendental authority and legitimacy structure of religion, authority from the perspective of the rule of law rests with the Sovereign and the Constitution. It was on this basis that Justice Ritchie was able to characterize the problem before the Court as a question of statutory civil rights "pure and simple." The 21 concept of time governing the response from the rule of law is, on one level, the electoral structure, but, more deeply, the "time" of law. Time is marked by legal events such as the Treaty of Paris and the Dominion Controverted Elections Act and, in this sense, lacks the eschatological prospectivity that characterizes the religious view. Under the rule of law, subjectivity is centred not on the notion of the soul, but on the concept of the citizen. Of critical importance in treating the 22 subject, then, is the unencumbered exercise of rights and worldly equality, not the ultimate fate 23 of the divine breath within the person. As this decision shows, under the rule of law, space is carved up into jurisdictions, which bound power and affect the rights and obligations of the subject. 24 The basic concepts that inform the two perspectives at stake in this case are manifestly at odds with one another. Given its conceptual commitments, the Church could only view this election and the clergy's involvement in it as a question of spiritual conscience and divine will. From the perspective of the rule of law, the question is wholly one of rights and duties in the context of a legal event, and could not be otherwise. The sources of authority are incommensurable and the very conceptions of what is essential about the human subjects involved diverge; indeed, time and space have vastly different contours in each. Furthermore, subtending all of these differences are foundational normative commitments. There is no point of meeting, no space for negotiation, on this terrain. For one view to yield to the other would involve the sacrifice of a constituent element of their meaning-giving frameworks. Brassard shows a conflict of worldviews, a clash of cultures.
CONCLUSION: THE CHALLENGES
I began this piece by describing a failing in our conventional idiom used to describe the relationship between law and religion. Instead, I have suggested that we must reconceive of the Canadian constitutional rule of law as itself a culture and, therefore, must re-imagine the relationship between law and religion as the interaction of two cultural systems. However, viewing the problem in this way poses certain significant challenges.
First, "understanding" becomes critically important. Like any clash or meeting of cultures, there is no way of living together until there is some mutual understanding. This is the aim of my account of the interaction between law and religion: understanding the claims of law and those of religion in a more complex and nuanced way through a language of contrast and commonality. Once these claims are cast in terms 25 that give due regard to the fullness of the worldviews out of which both religion and the constitutional rule of law are operating, the challenge is to find points -and I believe there to be m any -across which constructive conversations can take place. Understanding the interaction of law and religion in a manner that avoids reductionism offers an opportunity to identify both aspects of the meaning-giving frameworks that may be drawn together and harmonized in public life.
Second, however, we must recognize that, given the fundamental level at which this tension develops -at the level of meaning -there are points of incommensurability, points of irresolvable difference between law and religion. Exposing the full richness of the cultures of religion and the Canadian constitutional rule of law will not only reveal points of potential harmonization and convergence. It is inevitable that such an account will also expose elements of each that are uncompromisingly inconsistent with those of the other. Then the challenge is to reason in a principled manner about what to do in such situations. When the culture of the rule of law and a religious culture lock in such a moment of incommensurability, the exigencies of having a functioning public life demand that something be done. In such situations we have to decide among interpretations of the world; one meaning or the other must prevail.
We cannot discuss it at any length here, but it is my view that, subject to developing a process for better mutual understanding, it is the public sphere, the culture of Canadian constitutionalism, that must prevail at these points of profound tension. I fully acknowledge that once we have discussed the similar natures of law and religion, once we have confirmed a kind of equivalency as between the two, this assertion might be hard to accept. If both religion and the constitutional rule of law are simply ways of giving meaning to the world based on a set of symbols and categories of thought, what warrants the privileging of one culture over another? My sense is that the answer lies in the exigency -the urgency -of having some means of living together and, relatedly, in the concept of the secular. In a pluralistic 26 society, some sense of the common good must prevail over provincialism. Effectively, the answer must always relate to the importance of public life and of having a civic culture.
Our immediate task, however, is to develop a helpful and satisfying account of what is at play in the interaction of law and religion. That is the goal of this piece. It is only with such an account in hand that we can begin to make sense of this pressing issue of public policy. 
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